To the Director General





Chartered Institute of Arbitrators

7th August 2009

Dear Mr. Forbes Smith,

I would like to thank you and Mr. Hudson Tyreman for having invited me to the pre-tender meeting on the 22nd July at Bloomsbury Square and for your hospitality thereafter. I found the meeting most interesting and the presentation of the Institute’s proposals was very clear and well presented.

After very careful consideration of the position, I am writing to inform you that I do not propose to put in a tender for the training. 
However, I wonder if I may be permitted to make one or two comments on the Institute’s proposals hopefully, in a constructive way, with a view to assisting in achieving the ends that the Institute has in mind. As I understand the position from the presentation and the papers that I have read, the Institute’s current thoughts on the provision of future training can be summarized in the following three points as follows:

1. Whilst the Institute has no criticism of the present way in which the training and assessment is taking place, it feels, quite legitimately in my view, that the system should be reviewed after taking into account the views of its members who up to now have not, to any substantial degree, been involved in the system that has developed.

2. With this in mind, the way that the Institute has chosen to do this, has been to invite all those interested (including members) to tender for the provision and assessment of mediation training in the future. This, in itself, is rather a strange way of seeking member’s views, but nevertheless that is what had been done. I understand that the process is being conducted on an open book basis and I understand that the points being made in this letter will be posted on the Institute’s website. Equally, I have assumed that no previous commitments or proposals have been made to the Institute other than those revealed at the meeting or are now on the site.
3. The core mediation training course, proposed to be the subject of the tender, must contain much the same modules as are already being provided, or have been indicated, but the content must be no less, either in quantity or quality, than that already being provided. Subject to that provision, and the one below, however, the Institute has left an open book as to the content of each module and is welcoming any different ideas and innovative proposals for the course and, indeed, an expansion on this all-important core training. So far so good.

However, the Institute now proposes a substantial change in the provision of its mediation faculties. Previously, the position has been that there have been three separate divisions in the mediation course: (a) the training, (b) the assessment and (c) the moderation. In practice, the training was carried out by a course provider, the assessment by appointed members of the Institute and likewise the moderation. Accordingly, there were three separate checks to those who had applied for qualification by three totally disengaged bodies. By contrast, as I understand it, it is now being proposed, with the objective of saving costs, to have all these three stages carried out by the same providing body. I believe this change will be very much against the interests of the Institute and, in my view, the implementation of these new proposals is almost certainly going to affect the Institute’s present, very high, international status of independence and professionalism.

The Institute justifiably claims its high professional standing in Arbitration matters and it is right that it should be anxious to jealously guard that standing. It now, quite rightly, wishes to extend this to Mediation matters. However, the delegation of both its teaching and assessing to the same third party, is not consistent with that aim. It is a commonly held truth that the principal is only as good as its workers. There is no course provider in this country with anything like the international status that the Institute carries. Unless, therefore, the Institute retains the right to assess and moderate the work of its course provider’s candidates, the Institute’s standing, and its future aims, become endangered. To delegate to a third party virtually the whole power of admission to fellowship of the Institute, for example, does not ride happily with  the Institute’s claim of “teaching excellence.”

The Institute wishes, rightly, to stand at the peak of international mediation training. This position will however, in my view never arise unless the Institute retains full and proper safeguards by independently assessing and monitoring the course work of its providers’ delegates. It seems to me that there are at least three reasons for this:

1. The Institute’s international repute is its greatest strength. Mediation practice varies according to the culture of the country where it is being practiced and many, if not most, English courses fall way behind the education and training of mediators in other countries. The Institute must retain the right of control and setting of standards to compete with other countries in this connection by retaining its right of assessment and admission.

2. Secondly, there is an inbuilt conflict of interest in a course provider first training, and then assessing and having the right to qualify its own delegates to the Institute’s fellowship status. The success of the course provider’s business will undoubtedly be affected by the number of its successful applicants. Hence the conflict arises. There appears to be nothing legally to prevent this, but there is clearly a conflict of interest here, which, if analogously applied to a member undertaking arbitration or mediation appointments, would, in my view, offend against the Institute’s own Code of Ethics. 

3. Finally, and perhaps even more importantly, the Institute’s proposal to hand over complete delegation of its training in this manner is hardly likely to promote public confidence, let alone the confidence of the international community and users of ADR. The Institute claims to be one of excellence in the provision of its training; it cannot maintain this claim with the form of delegation now being proposed.

For these three reasons, I would very respectfully urge the Institute to re-consider its proposals on this aspect in connection with its future training. Whether or not the faculty amalgamation proposed would result in any significant financial saving is beyond my knowledge, but the highest priority must surely be for the Institute to retain its high global standing and independence, which, I fear, it will not sustain if these proposals proceed.

Yours sincerely,

R,D.O’Driscoll.

Commentary 
In keeping with the Institute’s Tender obligations, this letter is posted on the CIArb website. As a membership organisation we welcome correspondence on Institute matters from both members and non-members and the invitation to members to be part of the tender process was deemed to be 100% inclusive and well received.

We are grateful to Mr O ‘Driscoll for raising a number of points which we take this opportunity to clarify.  First, we can assure members and bidders alike that, although cost will undoubtedly be one criterion in the selection of our chosen partner, the paramount consideration will always be the standard and appropriateness of the training and assessment methodology. 
We are very much alive to the dangers highlighted by Mr O’Driscoll, of single entity delivery and assessment.  Mr O’Driscoll’s comments suggest that our presentation on 22 July did not emphasise strongly enough the extent to which the contract envisaged will be a partnership between the CIArb and the provider, rather than a derogation of control of standards by the CIArb to the contractor.  It is clearly crucial that assessors for Accreditation must be fully conversant with the syllabus and learning models utilized in the training courses.  The current separation of the training and assessment faculties has led to occasional difficulties in assuring consistency of outcome.  However, members can rest assured that the responsibility to ensure that an appropriate standard of assessment is maintained is, and will remain, the prerogative of the CIArb.  We believe this can best be achieved through a full and effective partnership with our chosen contractor.  Appropriately qualified members of the CIArb, available to do so, will be actively involved with moderation of both training and assessment, reporting back to the two governance bodies which are charged with stewardship of the training, namely the Education and Membership Committee and the Examinations Board. These boards will also be actively involved throughout the tender process via the chairs of both being on the tender team, thus ensuring the integration of the membership into the quality control and quality assurance protocols of our training. 
