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Introduction 

1. This Guideline sets out the current best practice in international 

commercial arbitration in relation to applications for security for costs.  

It provides guidance on: 

i. matters which are relevant to the consideration of an application for  

security for costs (Articles 1 to 4); and 

ii. the process for granting and releasing security for costs (Articles 5 

and 6).  

2. This Guideline should be read in conjunction with the Guideline on 

Applications for Interim Measures much of which is applicable to 

applications for security for costs.1 However, as applications for security 

for costs raise their own discrete considerations, these are dealt with in 

this Guideline.  

3. In this Guideline references to ‘claimant’ should be taken to include 

‘counterclaimant’ and references to ‘applicant’ should be understood as 

‘respondent’ (whether as respondent to a claim or as counter-respondent 

to a counterclaim). Also, a reference to ‘providing security’ means 

providing security for costs.  

4. For the purposes of security for costs, costs in arbitration should be 

understood as the legal costs of the parties as well as the arbitrators’ fees 

and expenses, fees and expenses of the arbitral institution (if any) and 

any other costs (non-legal) of the parties.  

 

Preamble 

1. Depending on the terms of their appointment, the governing laws, the 

parties’ agreement and any applicable rules, arbitrators may order that a 

party that loses the arbitration should reimburse some or all of the 

reasonable legal costs and expenses incurred by the winning party. 

This ‘costs shifting’ rule from the winning party to the losing party can 
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be an effective tool for discouraging parties from advancing weak claims 

or defences.2 However, the risk of an adverse costs order is of no 

consequence if the party against whom it is likely to be made has no 

funds to pay those costs or no assets against which the order can be 

enforced. Accordingly, arbitrators may, as an interim measure in 

appropriate circumstances, require a party bringing a claim or a 

counterclaim to provide security for the costs of the other party in case 

the claim or counterclaim fails and the claiming party does not pay the 

costs awarded against it.3  

2. The rules of most arbitral institutions based in common law 

jurisdictions,4 and most of the national laws of those jurisdictions,5 

expressly provide that arbitrators may order security for costs.  

Conversely, the rules of many arbitral institutions based in civil law 

jurisdictions, and most of the national laws of those jurisdictions, do not 

include express powers for arbitrators to order security for costs.6  

However, the national laws of those civil law jurisdictions do give 

arbitrators broad powers to order any interim measure that they deem  

necessary and/or appropriate. This general power is considered to be 

sufficiently wide to include the power to require a party to provide 

security for costs in appropriate situations and with appropriate 

safeguards.7 Consequently, security for costs is considered to be widely 

available in international arbitration but in practice it is only ordered in 

very particular circumstances.8 

3. Since orders requiring security frequently provide that the claim cannot 

proceed until the security is provided, failure to comply can have 

adverse consequences. Accordingly, great care should be taken before 

making such an order to avoid any injustice, including, in particular, 

unjustly stopping genuine claims by impecunious parties.   

4. The way in which arbitrators approach applications for security for costs 

in international arbitrations reflects, in many respects, the practices and 
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procedures of legal systems which have built up a body of jurisprudence 

as to when security for costs should and should not be granted.9  

However, arbitrators should bear in mind that court decisions, and 

procedures relating to civil litigation are not normally binding on them, 

and they usually have a broad discretion to decide what procedures to 

adopt and issues to take account of when considering an application for 

security for costs.10  In any case, it is advisable that arbitrators make sure 

that, pursuant to the law of the place of arbitration (lex arbitri) and any 

rules, they are authorised and empowered to issue orders for interim 

measures and/or whether any specific criteria apply before considering 

any application for security for costs.  

 

Article 1 — General principles 

1. The General principles stated in Article 1 of the Guideline on 

Applications for Interim Measures are equally applicable to 

applications for security for costs. 

2. When deciding whether to make an order for security for costs, 

arbitrators should take into account the following matters:  

i) the prospects of success of the claim(s) and defence(s) (Article 2); 

ii) the claimant’s ability to satisfy an adverse costs award and the 

availability of the claimant’s assets for enforcement of an 

adverse costs award (Article 3); and 

iii) whether it is fair in all of the circumstances to require one party 

to provide security for the other party’s costs (Article 4). 

3. This list is not exhaustive and arbitrators should also take into 

account any other additional considerations they may consider 

relevant to the particular situation of the parties and the 

circumstances of the arbitration. 
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Commentary on Article 1 

Matters to consider when dealing with applications for security for costs 

a) Arbitrators should deal with applications for security for costs in an 

expeditious manner. Often a four-step process is appropriate: (1) if the 

application is at the very start of an arbitration, the arbitrators should 

begin by considering whether they have jurisdiction to hear the 

dispute;11 (2) if they decide, or have already decided, that they have 

jurisdiction they should then consider whether they have power to order 

security for costs taking into account any requirements and/or 

limitations expressly stipulated in the arbitration agreement, including 

any arbitration rules and the applicable national law; (3) if they decide 

that they have power to order security for costs, they should exercise 

their discretion to decide the process for hearing the application and in 

doing so they should, as always, ensure that both parties are given a fair 

opportunity to present their case;12  and (4) the arbitrators should 

consider the merits of the application having due regard to all of the 

relevant circumstances of the case and without any predisposition in 

favour of, or against, the application.   

 

Balancing the parties’ conflicting interests 

b) In assessing the merits of the application, arbitrators should balance the 

right of a party to pursue its claim against the right of an opposing party 

to recover the costs of a defence that defeats the claim. Therefore, 

arbitrators should assess the relative merits of all of the arguments for 

and against the grant of security with a view to reaching a decision that 

is just and fair in light of all of the circumstances of the case. 
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Dealing with applications for security for costs  

where there is a counterclaim 

c) When faced with an application for security for costs in respect of a 

counterclaim, arbitrators should determine the nature of the 

counterclaim and assess the merits of such counterclaim along with the 

assessment of the (primary) claim.13 

d) If a counterclaim raises a matter which is distinct from the claim, or goes 

significantly beyond that claim, or if the value of the counterclaim 

hugely exceeds the value of the claim, then security may be ordered 

specifically in respect of the costs of defending the counterclaim.  

However, specific security should not be ordered in respect of a 

counterclaim that is inseparable from or closely connected with the 

original claim.14  

e) Where a counterclaim is by way of set-off, to diminish or extinguish the 

claim (for example, where the claim is for the value of goods and 

services provided, and the counterclaim is that the goods and services 

were defective), the counterclaim is in effect a defence to the claim, and 

an order for security might stifle that defence.  

 

Article 2 — The prospects of success for the claim(s) and defence(s)  

Taking great care not to prejudge or predetermine the merits of the 

case itself, arbitrators should consider whether, on a preliminary 

view of the relative merits of the case, there may be a need for 

security for costs.  

 

Commentary on Article 2 

a) When considering this issue arbitrators should be extremely careful not 

to prejudge or predetermine the merits of the case itself and should make 

it clear to the parties that they have not done so. The danger is that, if 

arbitrators consider the merits of the case before the substantive hearing, 
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they may compromise their impartiality and may disqualify themselves 

from proceeding further.15 Arbitrators should not consider the merits in 

detail, as it is unlikely that there will be adequate materials to do so and 

it would be a time-consuming and expensive exercise. Instead, they 

should limit their preliminary examination to determine whether there is 

a prima facie claim made in good faith and a prima facie defence made 

in good faith.16 

b) If their preliminary view, based on the information before them, is that 

the claim has a reasonably good prospect of success, arbitrators may 

conclude that this factor is against an order for security. Conversely, if 

their preliminary view is that the defence has a reasonably good prospect 

of success, then they may conclude that this factor is in favour of an 

order for security. If, however, they conclude that both parties have 

reasonably good arguable cases, they may consider that this factor is not 

helpful in determining whether an order for security is appropriate. In 

most cases, consideration of this factor will not be determinative and it 

will also be necessary to consider the additional factors set out in the 

following Articles. 

 

Article 3 — Claimant’s ability to satisfy an adverse costs award  

1. Arbitrators should consider whether there are reasonable grounds 

for concluding that there is a serious risk that the applicant will not 

be able to enforce a costs award in its favour because:  

i) the claimant will not have the funds to pay the costs awarded; 

and/or   

ii) the claimant’s assets will not be readily available for an effective 

enforcement against them.  

2. If the arbitrators conclude that, for either or both of these reasons, 

there is a real risk that the applicant will have difficulty enforcing a 

costs award, then these factors favour an order for security, unless 
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these factors were considered and accepted as part of the business 

risk at the inception of the parties’ relationship. Conversely, if the 

arbitrators conclude that the claimant has assets that will likely 

enable the applicant to pursue enforcement of a costs award, and 

that these assets will be readily accessible to the applicant, then 

there is no justification for an order for security.  

 

Commentary on Article 3 

Serious risk of inability to pay 

a) Before ordering the posting of security, arbitrators should be satisfied 

that there is a serious risk that the claimant will be unable to pay the 

respondent’s costs if the latter succeeds. Conversely, if it appears that a 

claimant will have the necessary means and that such means will be 

readily available for the satisfaction of any costs award, arbitrators 

should refrain from ordering security as a protection against a possible 

change in the claimant’s finances. 

 

Insolvency and accepted business risk 

b) Arbitrators should bear in mind that the lack or inaccessibility of assets 

is a necessary but not a sufficient reason for requiring security for costs. 

Combined with other factors it may lead to an order for security for 

costs.17 Further, if the solvency of a party was questionable at the 

inception of the relationship between the parties, arbitrators may 

consider that the inability to pay is no reason to order security as such a 

risk was a consequential effect of doing business with that party.18 

Similarly, if a party contracts with a shell company without obtaining 

some kind of financial guarantee, arbitrators may consider that its 

inability to pay was known, or ought to have been reasonably known, at 

the inception of the relationship and was an accepted consequence of 

doing business with it.19  Even if a party’s ability to pay has deteriorated 
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since the inception of the relationship, the arbitrators may consider that 

this was a normal commercial risk known at the inception of the 

relationship.20 

c) If, however, the circumstances show that the deterioration of the party’s 

financial situation or the lack of available assets was caused by 

something other than an accepted business risk, arbitrators may consider 

that an order for security for costs is justified.21 For example, if they 

conclude that a party’s lack of funds is because it has deliberately 

organised its affairs in such a way as to hide its assets or has given 

wrong information about them or has taken any steps to frustrate a future 

costs award, then these are factors in favour of requiring security.22 

d) Also, as the party against whom an order for security for costs is sought 

is in the best position to provide evidence as to its financial situation, if 

it fails to produce accounts and documents to demonstrate whether it 

will be able to pay, or unreasonably delays their disclosure, arbitrators 

may draw the inference that the failure or delay favours requiring 

security.23  

 

Beneficiary of claims  

e) When security for costs is sought from a beneficiary of a claim, the 

arbitrators should consider whether the claiming party is a nominal 

claimant pursuing a claim for the benefit of another party, who does 

have funds, and who has a commercial interest in the outcome of the 

arbitration.24 Before determining whether to grant security for costs in 

such circumstances, arbitrators should also consider any additional 

factors including, inter alia, accepted business risk, who actually 

controls the proceedings, whether the person or entity who stands to 

benefit if the claimant wins will seek to escape liability and avoid paying 

any adverse costs, and any other relevant factors applicable to the 

dispute at hand.25 
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Place of residence of the party 

f) Arbitrators should not order security for costs solely on the ground that 

the claiming party has a foreign residence, i.e. different from the country 

of the place of the arbitration.26 The restriction against requiring security 

from a party purely because they are resident in a foreign jurisdiction is 

expressly stated in many national laws27 and international treaties which 

forbid discrimination against foreign parties.28 Moreover, discrimination 

on the grounds of foreign residence would be contrary to the 

fundamental principles of international arbitration which enables parties 

from different jurisdictions to choose where their disputes should be 

resolved.29 

 

Availability of the party’s assets 

g) Notwithstanding the above, the location of the assets of a party may be a 

legitimate consideration if the arbitrators are satisfied that an order for 

security is justified because enforcing a costs award would be more 

difficult or uncertain than would normally be expected. This is a 

permissible consideration because it is based on the risk of 

unenforceability of a costs award in the foreign location of the assets, 

rather than the foreign residence of the party.30 However, if the risk 

associated with the jurisdiction in which a party organises its affairs (and 

holds its assets) was known at the inception of the relationship and there 

is no reason to conclude that this was to defeat creditors, then the 

arbitrators may conclude that it was part of the accepted risk of doing 

business with that party.31 

 

Article 4 — Is it fair to require security  

1. Before making an order requiring a party to provide security for 

costs, arbitrators should consider and be satisfied that, in light of all 

of the surrounding circumstances, it would be fair to make an order 
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requiring one party to provide security for the costs of the other 

party.  

2. In any event, arbitrators should consider whether awarding security 

would unjustly stifle a legitimate and material claim.  

 

Commentary on Article 4 

Paragraph 1 

a) Assuming that arbitrators have decided that one or more of the factors 

identified in Articles 2 and 3 above are in favour of granting an order for 

security for costs, before proceeding to make such an order, they should 

consider the conduct of the party applying for security both before and 

during the course of the arbitration to date and all of the surrounding 

circumstances in order to determine whether it would be fair to require 

security. 

b) So, for example, if the claimant’s lack of funds to pay a costs award has 

been caused or contributed to by the conduct of the opposing party, such 

as delay in payment of sums due or failing to perform its contractual 

obligations, the arbitrators may conclude that it would not be fair to 

require security in those circumstances. Conversely, if the arbitrators 

conclude that a party has deliberately organised its financial affairs so as 

to be unable to pay or has deliberately used foreign jurisdictions to avoid 

enforcement of claims, then it may be fair to require security.32 

 

Timing of applications  

c) Applications for security for costs should be made promptly, that is, as 

soon as the risk or facts giving rise to the application are known or ought 

to have been known. Arbitrators should consider whether an application 

has been made at an appropriate time. If the application is made after 

significant expense has been incurred, they may consider that this 

unfairly disadvantages the other party and refuse the application unless 
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there is a good reason for the delay. So, for example, if the need for 

security arose because a party’s solvency has deteriorated during the 

course of the arbitration, this may be a reasonable explanation for the 

delay.  

d) Alternatively, if the arbitrators consider security is required but that 

there has been a delay, they may order security for future costs only, 

rather than completely refuse the application. 

 

Advance on costs 

e) Many arbitration rules provide that the parties should contribute equally 

to an advance on the arbitrators’ fees and expenses as well as any 

administrative fees of the institution.33 Where there is such a provision, 

arbitrators should consider whether the advances, assuming they have 

been and, in future, will be paid, provide the applicant with sufficient 

protection.34 Further, if the applicant has not paid its share of an advance 

on costs, arbitrators may consider this to be a ground for refusing the 

request.35 Conversely, if the claimant has not paid its share of an 

advance on costs, this is a matter the arbitrators may take into account in 

granting security. 

 

Paragraph 2 

Stifling a genuine claim 

a) Arbitrators should consider whether an application is being used unfairly 

or oppressively  to intimidate a weaker party,  to delay the time when the 

applicant has to address the substance of the dispute or to unjustly 

prevent a party from pursuing a genuine and legitimate  claim. The fact 

that requiring security will frustrate a party’s ability to pursue its claim 

because of its financial situation may not of itself lead to a refusal to 

grant security. The arbitrators should consider all of the surrounding 

Applications for Security for Costs 



12 

 

circumstances to determine that their decision, whether or not to require 

security, is in all of the circumstances fair.   

 

Admissions of liability and settlement offers 

b) Parties may seek to rely on admissions in case documents or settlement 

offers as evidence in support of, or in opposition to, an application for 

security for costs. Before reviewing any such evidence, particularly of 

settlement offers, arbitrators should consider whether the evidence is 

admissible in the arbitration according to the parties’ agreement, 

including any applicable rules and the lex arbitri. If the evidence is 

inadmissible, they should not rely on it when considering the 

application.  If it is admissible, they should take it into account. 

c) So, for example, evidence of an offer to settle for a fraction of the 

amount claimed, or an admission that the claim is inflated, may lead the 

arbitrators to conclude that the claim is being used oppressively and it 

would be fair to require the party to provide security for the applicant’s 

costs. Conversely, evidence of substantial offers or significant 

admissions of liability by the applicant may lead the arbitrators to 

conclude that the application is being used oppressively, and that it 

would be unfair to require the claimant to provide security for the 

applicant’s costs.  

 

Article 5 — Form and content of an order for security for costs  

1. A decision whether or not to require security for costs should be 

recorded in a reasoned procedural order or an interim award. 

2. Arbitrators should determine the amount of the security to be 

provided and should invite the parties to agree on the form of 

security which best suits their needs.  

3. If the parties fail to agree, arbitrators should decide on the form of 
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security to be provided. They should include a time period within 

which security is to be provided and the consequences if the party 

against whom an adverse security for costs decision has been 

rendered fails to provide security within the stipulated time. 

 

Commentary on Article 5 

Paragraph 1 

It is good practice to explain briefly the reasons for the decision in order 

to avoid the decision being seen as arbitrary. For ‘Matters to consider 

when deciding the form of the decision for interim measures’ please 

refer to the Guideline on Applications for Interim Measures.36 

 

Paragraph 2 

The amount of security  

a) The precise amount of the security required should be specified in the 

order. In determining what that amount should be, arbitrators should 

consider whether the amount of security requested is realistic and 

proportionate taking account of the nature and complexity of the dispute. 

They should also consider whether the legal fees claimed are reasonable 

in terms of both rates and number of hours.37 

b) Arbitrators have a wide discretion to determine the amount of security.  

They may order any amount up to the sum requested by the applicant.  

They should be careful not to order an excessive amount that would 

unfairly pressure a party or to order a nominal amount that would 

inadequately protect the applicant. 

c) Arbitrators should consider how much security is appropriate, after 

receiving submissions from the parties. In doing so, they may request 

details of the costs incurred to date and reasonably expected to be 

incurred by the party seeking security, as well as comments on those 

details from the party against whom the application has been made. 
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Costs of the application 

d) If a party asks for an order for its costs in respect of the application for 

security to be paid by the losing party, arbitrators should consider 

whether it is appropriate to include an order for payment of those costs 

in the order requiring security or alternatively whether they should 

reserve consideration of this issue until making a decision on liability.   

 

Paragraph 3 

The form of security and time for providing it 

a) Arbitrators possess a broad discretion as to the type of security which 

they can order. Some common forms are bank guarantee,38 parent 

company guarantee, bond, payments into escrow account, liens on 

property, insurance coverage, an assignment of a financial instrument, 

deposit with an independent stakeholder (such as an arbitration 

institution),39 or a joint account controlled by the parties’ lawyers. It 

would not be appropriate for arbitrators themselves to take any role in 

the handling of the security, such as holding it in a bank account they 

control. Where there are costs associated with the provision of security, 

arbitrators should consider including them in their decision.  

b) If there has been limited discussion as to the form of security and the 

time required to put it in place, the arbitrators may invite the parties to 

attempt to agree these issues in a specified time frame.  In the event the 

parties fail to agree, the arbitrators may have to direct the parties to 

make further submissions so that they have sufficient information on 

which to make a fair decision. In any event, the arbitrators should make 

an order as soon as possible and in the form that they consider to be the 

most appropriate to the circumstances of the party and specify a 

reasonable time frame within which it is to be provided.40 It is good 

practice to include in the order an exact date as to when security must be 

provided to avoid any confusion or further dispute. 
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Security for costs in stages 

c) At an early stage in the arbitration it is only possible to estimate the 

probable costs that will be incurred and, similarly, it is only possible to 

estimate the amount of security that would give the applicant adequate 

protection. The arbitrators may decide that it is more appropriate to 

order security to be provided in stages, rather than order the full amount 

at the outset. When security is ordered in stages, further applications 

should only consider what further amount of security is to be provided 

and in what form, unless there has been a change in circumstances that 

warrants reconsidering the decision to require security.41  

 

Consequences of non-compliance 

d) Arbitrators should consider what powers they have in relation to non-

compliance under the applicable national law and/or arbitration rules. In 

many jurisdictions arbitrators are given express or implied powers 

including the ability to order stay of the proceedings or such other 

procedural orders as they consider appropriate.42  

 

Dismissal of the claim 

e) Some jurisdictions give arbitrators power to dismiss a claim for non-

compliance by rendering a final award recording their decision to 

dismiss the claim.43 These jurisdictions require that the defaulting party, 

who has failed to comply with an initial order, should be given an 

opportunity to explain the reasons for the failure. Furthermore, the 

defaulting party has the possibility to comply with the initial order 

within a specified period of time and failing to do so will result in the 

claim being dismissed. This power should only be exercised in extreme 

situations where the party has disobeyed the order without good reasons. 
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Article 6 — Release of the security  

Where security for costs has been ordered, arbitrators should decide 

on the release of such security in their final award, as well as the 

costs associated therewith or pertaining to the application insofar as 

they were reserved until the final award.  

 

Commentary on Article 6 

Arbitrators should deal with the release of any security for costs which 

they have ordered in their final award. If the party against whom an 

adverse order for security for costs has been rendered is successful on 

the merits of its claim, arbitrators should order that the security be 

returned to it and consider whether the applicant should be ordered to 

reimburse all costs and/or expenses of posting the security. Where the 

applicant is successful in its case, the security should be released in its 

favour.44 In such event, arbitrators should make sure that the security is 

set off against the amount payable to that party under the final award in 

respect to costs. 

 

Conclusion 

The ability to require security for costs can be a very powerful tool in 

the hands of arbitrators.  It is therefore not surprising that the number of 

applications for security for costs in international arbitration is steadily 

rising.45 However, it has been described as one of ‘the most neglected 

and misunderstood forms of interim relief’.46 This is probably due to the 

lack of express provisions in many national arbitration laws and 

arbitration rules.47 This Guideline is intended to fill that gap by 

collecting together best practice in international commercial arbitration  

in relation to these types of applications. 
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NOTE 

The Practice and Standards Committee (PSC) keeps these guidelines 

under constant review. Any comments and suggestions for updates and 

improvements can be sent by email to psc@ciarb.org 

Last revised 29 November 2016 
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Endnotes  

1. See CIArb Guideline on Applications for Interim Measures.  

2. It is important to note that if each party is required by law, contract 

or rules to bear its own costs in any event, then security for costs 

may cease to be an issue.  

3. Security for costs may be ordered against a defending party to the 

extent that they bring a counterclaim. As to security for costs where 

there is a counterclaim, see Michael O’Reilly, ‘Orders for Security 

for Costs: From the Arbitrator’s Perspective’ (1995) 61(4) 

Arbitration, pp. 251-252.  

4. See e.g., Article 25(2) LCIA Rules (2014), Article 24 HKIAC Rules 

(2013) and Rule 27(j) SIAC Rules (2016).  

5. See e.g., Section 38(3) English Arbitration Act 1996, Section 56(1)

(a) Hong Kong Arbitration Ordinance 2011 and Section 12(1)(a) and 

12(4) Singapore International Arbitration Act 2012.  

6. In civil law countries security for costs is known as cautio judicatum 

solvi, Bernhard Berger, ‘Security for Costs: Trends and 

Developments in Swiss Arbitral Case Law’ (2010) 28(1) ASA 

Bulletin, p. 7 (“The concept of security for costs (cautio judicatum 

solvi) is well established in state court litigation for centuries. 

Indeed, it even has its roots in Roman law […]”). See also Claude 

Reymond, ‘Security for Costs in International Arbitration’ (1994) 

110 Law Quarterly Review, p. 503 (“It is also a fact that most if not 

all continental countries have provisions empowering their courts to 

order a foreign claimant to give security for costs. But these 

provisions have become obsolete in most circumstances, because of 

the general acceptance in Europe of the Hague Conventions on civil 

procedure, 1905 and subsequently 1954, which prohibit security for 

costs to be required from nationals of the signatory countries.”); Otto 

Sandrock, ‘The Cautio Judicatum Solvi in Arbitration Proceedings or 
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the Duty of an Alien Claimant to Provide Security for the Costs of 

the Defendant’ (1997) 14 Journal of International Arbitration, pp. 18
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